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STATE DF HONTANA
BEFORE THE BOARD OF PERSONNEL APPEALE

IN THE HMATTER OF UHFAIR LABOR PRACTICE CHARGE KO. 21=93

GLENDIVE EDUCATION ASSDCIATION,
MEX/HER,

Complainant,
FINDIHGS aF FAlT;
CONCLUSIOHNS OF LAW;
OROER

WA .

GLENDIVE ELEMEMTARY SCHOOL
DISTRICT HO, QNE: TRUSTEES
AHD SUPERTINTENDENT, DAN MARTIHN,

e ™ ™ ™ W™ . o™ ™ Wi Sl o

e fondant.
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3 ITHTRODUCTTON

On Oclober 15, 15%3, the Glendive BEducation Asscciation filed
this charge with the Board alleqing the Glendive Elementary Schaal
Bistrict Ho. 1, Yrustees and Superintendenkt Dap Martlin had vialatad
Spetions 39-11-201, 39-31-203, 239=31=40L(1),(2) and (5), MCA. At
pre=hearing conducted in this matter on Januwary 14, 1993, &tha
Parties agresd to submissicn of the issues invalved in the above-
cited charges through Brief submission. Flpnal hrlef was received
February 24, 1997,

11. FIWDINGS OF F&CT

1. Tne Detendant had enployed ebbie Qlsan-Sevier during
school year 19%1-92 as an adaptive physical education teacher. HNs.
Olson-Sevier was ©o provide adaptive physical sducation secvices to
cartatin of Dafendant distriet students, For the LDE2=03 school
year M, Olesoh=-Sevier performed the same gervices but, according to
Ehe Defendant, as an independent contractor. The Defendant refused
La recagnize Ms, Olson-Sevier as a2 bargaining unit menhber. on

September a1, 1992, M=, Clson-Savier submitted written
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avtharlzartien o kthe defondant clerk of scheools to dodust unpicn
dues in the amcunt certified by the complainant's secretary. On
Septenber 21, 1992, Defendant's clerk refused to deduct or transmit
the certified dues ampunt to the complainant. The Complalinant
centends such rofusal constitutes a viclatien of Montana Labor Law
under Sections 309-31-201, 45-31-203, 35-31-401{1),[2) and {5}, MCA.

2 The Defendant negotiated Ifndependently an independent
cantract with Ms. Dlson-Sevier contending she was an independent
contractor. Hs. Olson-Sevier's dutiles and responsibilities did not
change during either of the schoeol terns. The complainant is
recognized as the exclusive bargaining representative for all
erployees in the Glendive Eduecaticon Association, The complalnant
noved [oer summary judgoment on €he pleadings based upon the
position that ne material fact existed and the charges are capable
of determinaticon based upon Briefs.
ITI. 1550Es

p F Was or is Ms. ©lson-Sevier an independent contractor in
her assocliatieon with the defendant?

2. If not an independent contractor d4did the Defendant
Viclate Montana Labeor Laws as identified.
IV. OCONCLUSIONS OF LW

1. The Board of Personnel Appeals has jurisdiction cver this
ratter.

2. Ms. Dlson=Sevier was noet an lndependent contractar. As
carractly pointed out in the Conplainant's Brief, an independent
tontractor association exists only when the contractor is free from

contrel and directien by the employer and the contractor is




independently established in a business with work similar ta that
pertorned for the employer.

3. Hs. Olson=Savier was subject te controal and direction and
nat indepondently established in a business,

d. The Defendant does not deny the Corplainant is the
exclusive bargaining agent for certain school employees as defined
in the gcollective bargalning agreesenk. He. oOlson-Sevier is
ineluded in the greup of persons described as in the unit covered
by the callective bargaining agreenent. Cnder the express terms
af the collective bargalning agreement and Mentona Labor Law the
Dafendant must not individually bargain with unit members and muast
alsa respond ©o unit nenber's reguests to have dues appropriately
Erangferced to the Cerplainant assaciatiom.

W, ORIDER

The Motion for summary Jjudgment an  the pleadings is
apprapriate. The Detendant is found to have wiolated Sectiaon
19=311=306(1),; A89-31-201; 203, and 4H40L{l),; (2} and ({5). T
Defandant must bargain as reguired in the collective bargaining
agreenent with the complainant association regarding the employment
of Ms. Olson-Sevier,

Entered and dated this 5 day of May, 19931,

.T%. epﬁ. ¥. Haronick '

Hearing Examinar

HOTICE?: Under application of Board Rule ARM 24.25.107{2), the
above RECOMHENDED ORDER shall become the FINAL ORDER of this Board
pnless Written exceptions are filed within twenty (20) day after
service of these FINDINGS OF FACT; CONCLUSIONS OF LAW:  AND
RECOMMENDED ORDER upon the parties.
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